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This control of trusts which thus affects the public by controlling 
its prices, and its wages to the laborer, may be justified when it is 
considered that these very trusts owe their existence to the states 
which allow them to incorporate. As the public created corporations 
for its own good, it should rightfully limit their functions and regu- 
late their powers for its own good. 23 

Since the decision of this case, the Clayton Act was passed 24 
"to supplement the existing laws against unlawful restraints and 
monopolies, and for other purposes." The same result would 
have been reached under this Act, though the means might have been 
different in that the motive of the combination seems to be imma- 
terial and the degree of the monopoly created need not be so great, 
for Section Seven reads : "That no corporation engaged in commerce 
shall acquire directly or indirectly, the whole or any part of the 
stock or other share of capital of another corporation engaged 
also in commerce, where the effect of such acquisition may be to 
substantially lessen competition between the corporation whose stock 
is so acquired and the corporation making the acquisition, or to 
restrain such commerce in any section or community, or tend to 
create a monopoly of any line of commerce." It has not been de- 
cided how the words "substantially lessen competition" should be 
interpreted, but it clearly gives the courts greater power and free- 
dom for dissolving such corporations as the International Harvester 
Company than did the Act of 1890. 

E.H. 



Homicide — Operation of Automobiles — A situation which 
promises to be of frequent occurrence in these modern times is 
where an automobilist, who is exceeding the speed limit or violating 
some traffic regulation, causes the death of a pedestrian or other 
occupant of the road, who may, under the circumstances, have made 
the wrong move, and the automobilist is thereupon indicted for in- 
voluntary manslaughter. Mere proof that he did an act which is 
prohibited by statute or valid ordinance will subject him to punish- 
ment for doing that act. 1 If he has been guilty of gross negligence 
in the operation of his automobile and that gross negligence is the 
cause of another death, he is guilty of manslaughter, regardless of 
violation of any statutory requirement. 2 The interesting case arises 
where, although violating a speed law, the automobile operator is 

"For some valuable sources of information on this subject see 62 U. of 
P. L. R. 73, 161, 241 (1014) ; 60 U. of P. L. R. 311 (1912) ; 16 Harv. L. R. 
79, 539 (1902) ; 22 Harv. L. R. 492 (1909) ; 23 Harv. L. R. 353 (1910) ; 25 
Harv. L. R. 31 (1911) ; 17 Harv. L. R. 533 (1904) ; 12 Col. L. R. 450 (1911). 

"October IS, 1914. 

1 Commonwealth v. Weiss, 139 Pa. 247 (1890) ; Holstead v. State, 41 N. 
J. L. 552 (1879). 

'State v. Goetz, 76 Atl. Rep. 1000 (Conn. 1910). 
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not guilty of gross negligence. Involuntary manslaughter is homi- 
cide in the commission of an unlawful act, not amounting to a fel- 
ony, or homicide caused by grossly negligent conduct of a lawful act. 
Where the automobilist cannot be held on the ground of negligence 
can he be held for homicide in the commission of an unlawful act, 
not amounting to a felony? Is violation of a speed or traffic law, 
an "unlawful act, not amounting to a felony," within the meaning of 
the definition of manslaughter ? 

Older cases are almost unanimous in holding that an act to be 
unlawful in that sense, must be one malum in se and not merely ma- 
lum prohibitum. The leading case on the subject is Commonwealth 
v. Adams, 3 which is concerned with the violation of an ordinance 
limiting the speed of horses and carriages, and the driver was sought 
to be held for assault and battery in injuring a person on the high- 
way. The court in that case held that to convict of a crime, criminal 
intent must be shown or construed. Where an act considered evil 
by civilization has been committed, the criminal intent necessary to 
that act may be constructively applied to all the results of that crime. 
But, unless the crime sought to be punished is statutory, there must 
be a criminal intent. Since one is guilty of a statutory crime, irre- 
spective of any intent, but on mere proof that the terms of the statute 
have not been followed, there is no criminal intent and can be no 
constructive intent to commit some other crime. The same prin- 
ciple has been adhered to in the case of accidental homicide by a 
person hunting on another's land without written permit from the 
owner, in violation of a statute, 4 and in the case of one carrying 
concealed deadly weapons contrary to statute and killing another by 
the accidental discharge of the pistol so carried. 5 An Alabama case 6 
seems to hold a contrary view, and a Kentucky case 7 had valid 
grounds for the result, although basing the decision on homicide in 
commission of violation of ordinance. 

Were the reasoning of these cases to be adopted as automobile 
cases arise, the result should be that proof of violation of a speed 
law is not sufficient to constitute homicide by a speeding motorist 
manslaughter. Of course, this does not absolve the driver from 
responsibility, for he may still be guilty of gross negligence and liable 
for manslaughter by reason of homicide caused by grossly negligent 
conduct. The relation between these two branches of manslaughter 

3 1 14 Mass. 323 (1873). 

1 State v. Horton, 139 N. C. 588 (1905), "mala in se, acts naturally evil as 
adjudged by the sense of a civilized community." 

"Potter v. State, 162 Ind. 213 (1903). 

"Thompson v. State, 131 Ala. 18 (1901). "Court properly refused to charge 
that when defendant was unlawfully racing, he must as well have been reck- 
less, furious and grossly negligent in his driving." 

'Sparks v. Commonwealth, 3 Bush, in (Ky. 1867). Defendant defiant 
of ordinance drew pistol and brandished it, while in presence of three others, 
intending to fire it in the air. 
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was shown by the recent case of People v. Barnes. 8 It is true that 
in that case that the court held that the killing was not the prox- 
imate cause of the violation of the speed law, but the language of 
the court on the arbitrary nature of a speed limit and the lack of 
criminality in violating it indicate that if the case hinged on the 
point of manslaughter in commission of an act malum prohibitum 
only, the rule of Commonwealth v. Adams would be followed. 
Another point in the case and, in the light of the usual wording of 
present day speed limit laws, perhaps the most important point is the 
rule that violation of the statute is not in itself conclusive of gross 
negligence to convict of manslaughter in negligent conduct in a 
lawful act. The two crimes of the same name are separate and dis- 
tinct and one cannot prove the other. 9 The true function of the 
statute providing a speed limit in any action but for punishment for 
violation of the statute is as evidence of negligence, and rebuttable 
evidence. 10 A speed limit is the legislative expression of the ultimate 
of careful driving and should be introduced as a standard, provided 
that the defendant may show that upon the particular occasion in 
question, a greater speed could be maintained without any probable 
risk. 11 This is especially the case where the statute provides that 
the maintenance of a certain speed shall be considered prima facie 
negligence. 12 But in this use of the statute the liability of the de- 
fendant is on account of his gross negligence and not by reason of 
his violation of the statute. 

Even supposing that courts will decide as others are convinced 
they should decide, it would be impossible to lay down a general 
rule as to liability for violation of speed limit statutes. There are 
two important factors which enter the case, which make uniformity 
impossible; they are different views as to the degree of negligence 
necessary to conviction for manslaughter and the diversity of speed 
statutes. To revert to the terms considered by some courts merely 
academic, namely, malum prohibitum and malum in se, it is easily 
conceivable that a thing malum in se but hitherto unpunishable, may 
by statute become punishable, and it will nevertheless be malum in 
se, despite the fact of its being an act malum prohibitum; and homi- 
cide committed in violation of such statute will be manslaughter. 
In fact, some states have no crimes save statutory ones. 13 If viola- 

8 148 N. W. Rep. 400 (Mich. 1914). 

'Clark and Marshall's Criminal Law (3rd ed.), §262. "Involuntary man- 
slaughter may be by (1) malfeasance; (2) misfeasance, and (3) non- 
feasance." 

n State v. Campbell, 74 Atl. Rep. 927 (Conn. 1910) ; Schultz v. State, 130 
N. W. Rep. 972 (Neb. 1911), often cited as contra to Commonwealth v. 
Adams, but it is believed improperly so cited; Commonwealth v. Hawkins, 
157 Mass. SSI (1893). 

u Cases cited in n. 10, supra. 

"As in Vermont, Massachusetts, et al. 

13 Ohio v. Collingsworth, 92 N. E. Rep. 22 (Ohio, 1910). 
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tion of a speed regulation involves commission of an act malum in se 
(and statutes have been framed in such words), clearly homicide in 
violation of the statute could be held manslaughter without contro- 
verting the principle of Commonwealth v. Adams. Again in juris- 
dictions where only a slight degree of negligence will support a 
prosecution for involuntary manslaughter, a statute declaring a cer- 
tain rate of speed negligent driving would be conclusive as to the 
gross negligence, while a statute making a certain rate of speed prima 
facie negligence, would be very strong evidence. All of which is 
true provided only the courts do not establish a system of automobile 
law apart from the general law of the land. 

/. F. H. 



Infants — Liability for Fraudulent Misrepresentation of 
Age — The settled policy of the law to shield infants from the con- 
sequences of contracts made before they have attained the maturity 
attendant upon becoming of age, frequently conflicts with the duty 
of the courts to afford a remedy to defrauded persons. It was early 
recognized, and now universally realized, that the protection, ex- 
tended because of the reputed ignorance, lack of discretion and inex- 
perience of mankind during legal infancy, "must be used as a shield 
and not as a sword." 1 Such a realization, however, has not resulted 
in the universal enunciation or adoption of principles to be applied 
where the conflict occurs. One of the most troublesome situations, 
in this branch of the law, arises where an adult is induced to contract 
with an infant by reason of the latter's misrepresentation of his age. 
"A multitude of undistinguishable distinctions" 2 has been made in 
order to reconcile policy and substantial justice. In a recent case, 3 
the English Court of Appeals, believing that it was "necessary to 
safeguard the weakness of infants at large, even though here and 
there a juvenile rogue slipped through," refused to allow a recovery 
either in deceit, quasi contract, or equity by the plaintiff, a money 
lender, who, in reliance upon the defendant's fraudulent representa- 
tion that he had reached his majority, had lent him four hundred 
pounds which had been expended for non-necessaries. 

As long ago as 1665,* it was decided, and it is now held in 
England 5 and in many American jurisdictions, 6 that, although, as a 
general rule, an infant is liable for his torts, he is not answerable 

1 Jennings v. Rundall, 8 T. R. 335 (Eng. 1799) ; per Lord Kenyon. 

'Commander v. Brazil, 88 Miss. 668 (1906), per Calhoun, J. 

*R. Leslie Limited, in Law Times, 106 (1914). 

4 Johnson v. Pie, I Sid. 258. 

"Liverpool, etc., Assoc, v. Fairhurst, 9 Ex. 422 (Eng. 1854). 

6 Brooks v. Sawyer, 191 Mass. 151 (1906); Monumental Building Assoc, 
v. Herman, 33 Md. 128 (1870) ; Kean v. Coleman, 39 Pa. 209 (1861) ; Nash 
v. Jewett, 61 Vt. 501 (1889). 



